Section 197 Intangible Assets

Except as otherwise provided in this section, the term "'section 197 intangible’ means--
(A) goodwill,

(B) going concern value,

(C) any of the following intangible items:

(1) workforce in place including its composition and terms and conditions (contractual or
otherwise) of its employment,

(i) business books and records, operating systems, or any other information base
(including lists or other information with respect to current or prospective customers),

(ii1) any patent, copyright, formula, process, design, pattern, knowhow, format, or other
similar item,

(iv) any customer-based intangible,
(v) any supplier-based intangible, and
(vi) any other similar item,

(D) any license, permit, or other right granted by a governmental unit or an agency or
instrumentality thereof,

(E) any covenant not to compete (or other arrangement to the extent such arrangement has
substantially the same effect as a covenant not to compete) entered into in connection with
an acquisition (directly or indirectly) of an interest in a trade or business or substantial
portion thereof, and

(F) any franchise, trademark, or trade name.

(2) CUSTOMER-BASED INTANGIBLE

(A) IN GENERAL

The term *customer-based intangible'™ means--

Section 197 Guidelines 2012 e-mail to info@agencyconsulting.com
Agency Consulting Group, Inc. www.agencyconsulting.com 800-779-2430




(i) composition of market,
(i1) market share, and

(i) any other value resulting from future provision of goods or services pursuant to
relationships (contractual or otherwise) in the ordinary course of business with customers.

(B) SPECIAL RULE FOR FINANCIAL INSTITUTIONS

In the case of a financial institution, the term *‘customer-based intangible’ includes deposit
base and similar items.

(3) SUPPLIER-BASED INTANGIBLE

The term "supplier-based intangible' means any value resulting from future acquisitions
of goods or services pursuant to relationships (contractual or otherwise) in the ordinary
course of business with suppliers of goods or services to be used or sold by the taxpayer.

() EXCEPTIONS

For purposes of this section, the term *'section 197 intangible™ shall not include any of the
following:

(1) FINANCIAL INTERESTS
Any interest--
(A) in a corporation, partnership, trust, or estate, or

(B) under an existing futures contract, foreign currency contract, notional principal
contract, or other similar financial contract.

(2) LAND
Any interest in land.
(3) COMPUTER SOFTWARE

(A) IN GENERAL
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Any--

(i) computer software which is readily available for purchase by the general public, is
subject to a nonexclusive license, and has not been substantially modified, and

(i1) other computer software which is not acquired in a transaction (or series of related
transactions) involving the acquisition of assets constituting a trade or business or
substantial portion thereof.

(B) COMPUTER SOFTWARE DEFINED

For purposes of subparagraph (A), the term "computer software' means any program
designed to cause a computer to perform a desired function. Such term shall not include
any data base or similar item unless the data base or item is in the public domain and is
incidental to the operation of otherwise qualifying computer software.

(4) CERTAIN INTERESTS OR RIGHTS ACQUIRED SEPARATELY Any of the
following not acquired in a transaction (or series of related transactions) involving the
acquisition of assets constituting a trade business or substantial portion thereof:

(A) Any interest in a film, sound recording, video tape, book, or similar property.

(B) Any right to receive tangible property or services under a contract or granted by a
governmental unit or agency or instrumentality thereof.

(C) Any interest in a patent or copyright.

(D) To the extent provided in regulations, any right under a contract (or granted by a
governmental unit or an agency or instrumentality thereof) if such right--

(1) has a fixed duration of less than 15 years, or

(i1) is fixed as to amount and, without regard to this section, would be recoverable under a
method similar to the unit-of- production method.

(5) INTERESTS UNDER LEASES AND DEBT INSTRUMENTS
Any interest under--

(A) an existing lease of tangible property, or
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(B) except as provided in subsection (d)(2)(B), any existing indebtedness.
(6) MORTGAGE SERVICING

Any right to service indebtedness which is secured by residential real property unless such
right is acquired in a transaction (or series of related transactions) involving the acquisition
of assets (other than rights described in this paragraph) constituting a trade or business or
substantial portion thereof.

(7) CERTAIN TRANSACTION COSTS

Any fees for professional services, and any transaction costs, incurred by parties to a
transaction with respect to which any portion of the gain or loss is not recognized under
part 111 of subchapter C.

(f) SPECIAL RULES
(1) TREATMENT OF CERTAIN DISPOSITIONS, ETC.
(A) IN GENERAL

If there is a disposition of any amortizable section 197 intangible acquired in a transaction
or series of related transactions (or any such intangible becomes worthless) and one or
more other amortizable section 197 intangibles acquired in such transaction or series of
related transactions are retained--

(1) no loss shall be recognized by reason of such disposition (or such worthlessness), and

(i1) appropriate adjustments to the adjusted bases of such retained intangibles shall be
made for any loss not recognized under clause (i).

(B) SPECIAL RULE FOR COVENANTS NOT TO COMPETE

In the case of any section 197 intangible which is a covenant not to compete (or other
arrangement) described in subsection (d)(1)(E), in no event shall such covenant or other
arrangement be treated as disposed of (or becoming worthless) before the disposition of the
entire interest described in such subsection in connection with which such covenant (or
other arrangement) was entered into.
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(C) SPECIAL RULE

All persons treated as a single taxpayer under section 41(f)(1) shall be so treated for
purposes of this paragraph.

(2) TREATMENT OF CERTAIN TRANSFERS

(A) IN GENERAL

In the case of any section 197 intangible transferred in a transaction described in
subparagraph (B), the transferee shall be treated as the transferor for purposes of applying
this section with respect to so much of the adjusted basis in the hands of the transferee as
does not exceed the adjusted basis in the hands of the transferor.

(B) TRANSACTIONS COVERED

The transactions described in this subparagraph are--

(1) any transaction described in section 332, 351, 361, 721, 1031, or 1033, and

(1) any transaction between members of the same affiliated group during any taxable year
for which a consolidated return is made by such group.

(3) TREATMENT OF AMOUNTS PAID PURSUANT TO COVENANTS NOT TO
COMPETE, ETC.

Any amount paid or incurred pursuant to a covenant or arrangement referred to in
subsection (d)(1)(E) shall be treated as an amount chargeable to capital account.

(4) TREATMENT OF FRANCHISES, ETC.

(A) FRANCHISE

The term "franchise™ has the meaning given to such term by section 1253(b)(1).

(B) TREATMENT OF RENEWALS

Any renewal of a franchise, trademark, or trade name (or of a license, a permit, or other

right referred to in subsection (d)(1)(D)) shall be treated as an acquisition. The preceding
sentence shall only apply with respect to costs incurred in connection with such renewal.
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(C) CERTAIN AMOUNTS NOT TAKEN INTO ACCOUNT

Any amount to which section 1253(d)(1) applies shall not be taken into account under this
section.

(5) TREATMENT OF CERTAIN REINSURANCE TRANSACTIONS
In the case of any amortizable section 197 intangible resulting from an assumption
reinsurance transaction, the amount taken into account as the adjusted basis of such

intangible under this section shall be the excess of--

(A) the amount paid or incurred by the acquirer under the assumption reinsurance
transaction, over

(B) the amount required to be capitalized under section 848 in connection with such
transaction.

Subsection (b) shall not apply to any amount required to be capitalized under section 848.
(6) TREATMENT OF CERTAIN SUBLEASES

For purposes of this section, a sublease shall be treated in the same manner as a lease of the
underlying property involved.

(7) TREATMENT AS DEPRECIABLE

For purposes of this chapter, any amortizable section 197 intangible shall be treated as
property which is of a character subject to the allowance for depreciation provided in
section 167.

(8) TREATMENT OF CERTAIN INCREMENTS IN VALUE

This section shall not apply to any increment in value if, without regard to this section,
such increment is properly taken into account in determining the cost of property which is
not a section 197 intangible.

(9) ANTI-CHURNING RULES

For purposes of this section--
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(A) IN GENERAL

The term "amortizable section 197 intangible™ shall not include any section 197 intangible
which is described in subparagraph (A) or (B) of subsection (d)(1) (or for which
depreciation or amortization would not have been allowable but for this section) and which
is acquired by the taxpayer after the date of the enactment of this section, if--

(1) the intangible was held or used at any time on or after July 25, 1991, and on or before
such date of enactment by the taxpayer or a related person,

(i) the intangible was acquired from a person who held such intangible at any time on or
after July 25, 1991, and on or before such date of enactment, and, as part of the
transaction, the user of such intangible does not change, or

(iii) the taxpayer grants the right to use such intangible to a person (or a person related to
such person) who held or used such intangible at any time on or after July 25, 1991, and on
or before such date of enactment.

For purposes of this subparagraph, the determination of whether the user of property
changes as part of a transaction shall be determined in accordance with regulations
prescribed by the Secretary. For purposes of this subparagraph, deductions allowable
under section 1253(d) shall be treated as deductions allowable for amortization.

(B) EXCEPTION WHERE GAIN RECOGNIZED

If--

(1) subparagraph (A) would not apply to an intangible acquired by the taxpayer but for the
last sentence of subparagraph (C)(i), and

(i1) the person from whom the taxpayer acquired the intangible elects, notwithstanding any
other provision of this title--

(1) to recognize gain on the disposition of the intangible, and
(11) to pay a tax on such gain which, when added to any other income tax on such gain

under this title, equals such gain multiplied by the highest rate of income tax applicable to
such person under this title,
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then subparagraph (A) shall apply to the intangible only to the extent that the taxpayer's
adjusted basis in the intangible exceeds the gain recognized under clause (ii)(1).

(C) RELATED PERSON DEFINED
For purposes of this paragraph--
(i) RELATED PERSON

A person (hereinafter in this paragraph referred to as the "'related person’) is related to
any person if--

(1) the related person bears a relationship to such person specified in section 267(b) or
section 707(b)(1), or

(11) the related person and such person are engaged in trades or businesses under common
control (within the meaning of subparagraphs (A) and (B) of section 41(f)(1)).

For purposes of subclause (1), in applying section 267(b) or 707(b)(1), "*20 percent™ shall be
substituted for *'50 percent™.

(i) TIME FOR MAKING DETERMINATION

A person shall be treated as related to another person if such relationship exists
immediately before or immediately after the acquisition of the intangible involved.

(D) AQUISITIONS BY REASON OF DEATH

Subparagraph (A) shall not apply to the acquisition of any property by the taxpayer if the
basis of the property in the hands of the taxpayer is determined under section 1014(a).

(E) SPECIAL RULE FOR PARTNERSHIPS

With respect to any increase in the basis of partnership property under section 732, 734, or
743, determinations under this paragraph shall be made at the partner level and each
partner shall be treated as having owned and used such partner's proportionate share of
the partnership assets.

(F) ANTI-ABUSE RULES
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The term "amortizable section 197 intangible™ does not include any section 197 intangible
acquired in a transaction, one of the principal purposes of which is to avoid the
requirement of subsection (c)(1) that the intangible be acquired after the date of the
enactment of this section or to avoid the provisions of subparagraph (A).

(10) TAX-EXEMPT USE PROPERTY SUBJECT TO LEASE

In the case of any section 197 intangible which would be tax-exempt use property as
defined in subsection (h) of section 168 if such section applied to such intangible, the
amortization period under this section shall not be less than 125 percent of the lease term
(within the meaning of section 168(i)(3)).
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